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© TO-OBE-Ub/T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )

MARTI N, M SHAPERO ;

For Appel [ ant: Martin M Shapero,
in pro. per.

For Respondent:  Terry Collins
Counsel

OP 1l NI ON

This appeal is made by Martin M Shapero pursu-
ant to section 18593 of the Revenue and Taxation Code from
the action of the Franchise Tax Board on the protest of

Martin M and Ray Shapero against a proposed assessnent of
addi ti onal personal incone tax in the amount of $3,092.07

for the year 1977.
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_ The question presented is whether appellant is
entitled to a theft |oss deduction for 1977 on account
of the worthlessness of his stockholdings in California

Bankers Trust.

Appel 'ant Martin shapero and Ray Shapero fil ed
a joint personal inconme tax return for 1977 in'which a
$25,000 theft |oss deduction was clained for an invest-
ment in the stock of California Bankers Trust. Appellant
apparently acquired this stock in a ervate offering in
1969 or 1970, and it is undisputed that the stock becane
worthless in 1977 follow ng a takeover of the trust com
pany by the California State Bankin% Department and a
determination by that agency that the sharehol ders woul d
receive_nothing after the creditors' clains were satis-
fied, The asserted basis for appellant's theft |oss
deduction is that the stock became worthless because the
trust conpaa%'s assets had been |ooted by the company's
president, 0 was convicted of crimnal fraud in federal
court. Respondent disallowed the theft |oss deduction on
the grounds that there was no evidence of the requisite
3ﬁe0|f|c intent to defraud aBpe!Iant and no show ng that
the alleged nal efactor had obtained possession and title 4"
to appellant's property. In respondent's view, appel- ‘
lant"s worthless stock |oss nust be treated as a |oss
fromthe sale or exchange of a capital asset, as provided
in Revenue and Taxation Code section 17206, subdivision

{(g).

“Under section 17206 of the Revenue and Taxation
Code, an individual may deduct a nonbusiness theft |oss,
to the extent it exceeds $100, if it is not conpensated
for by insurance or otherwise. This deduction may be
clai med, however, only by the taxpayer who was the' owner
of the property when 1t was crimnally appropriated.
(See g. T. Lupfon, 19 B.T.A 166 (1930); cf. Thonas J.
Draper, 15 T.C. 135 (1950).) The onIK evi dence of theft
in the present case indicates that the trust conpany's
assets were m sappropriated by a conpany officer. But :
these assets were owned by the corporation, not by
appel lant.  Consequently, "if a theft |oss deduction is
available, it can be claimed only by the trust conpany.
(See Irwin Silverman, ¢ 75,255 P-H Memo. T.C. (1975).)

For the above reasons, we nust conclude that
respondent properly disallowed the theft |oss deduction
and treated the |10Ss as a capital | 0SS arising from the
wort hl essness of appellant's stock. (Rev. & Tax. Code, ’
§ 17206, subd. (g)(l).)
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ORDER

Pursuant to the views expressed in the opinion'
of the board on file in this proceeding, and good cause

appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND [=REED,
pursuant to section 18595 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board on the

protest of Martin M and Ray Shapero against a proposed
assessment of additional personal” incofe tax in the amunt
of $3,092.07 for the year 1977, be and the same is hereby

sust ai ned,

. Done at Sacramento, California, this 5th day
of April 984, by the State Bpard of Equalizat..on,
with Board Merbers »r. Nevins,Mr. Dronenburg, Mr. Bennett

and Mr. Harvey present.

Ri chard Nevins , Chai rman

Ernest J. Dronenburg, Jr. , Menber

W1 liam M. Bennett , Menber
Wl ter Harvey* , Menber
, Member

*For Kenneth Cory, per Covernnent Code section 7.9
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